IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN SCHWENDI VAN . CGVIL ACTION
V.
DAVI D CLEE, JR, et al. . NO 97-6633

MEMORANDUM AND ORDER

HUTTON, J. June 17, 1998

Presently before the Court are the Plaintiff’s Motion for
| nspection Pursuant to Rule 34 (Docket No. 7) and the Defendants’
Motion for a Protective Order (Docket No. 6). For the reasons

stated below, the plaintiff’s Mdtion is DEN ED and t he def endants’

Motion is DENI ED AS MOOT.

. BACKGROUND

The plaintiff, John Schwendi man (“Schwendi man”), all eges
the followng facts. On February 21, 1997, the plaintiff arrived
at the Bensal em Townshi p Police Departnent in order toretrieve his
brother, Dennis Schwendi man, who earlier had been arrested by
Bensal em Townshi p police officers for driving under the influence
of alcohol. PlI.’s Conpl. 9 6. After speaking to his brother, the
plaintiff entered the police station to request that the officers
perform a breathal yser test on Dennis Schwendi man. Id. 1 7.
Def endants Dale Richardson (“Richardson”) and David Cee, Jr.
(“Clee”), both Bensalem Township police officers, refused the

plaintiff’s request. Pl.’s Mem of Law at 3; Pl.’s Conpl. Y 7.



The plaintiff renewed his request several tines, but C ee
and Ri chardson continued to deny it. In fact, C ee becane angry
and ordered the plaintiff to |l eave, but the plaintiff refused to do
so until the test was conducted. Pl.”s Conpl. ¢ 8. Clee and
Ri chardson t hen grabbed, pushed, and struck the plaintiff several
times. 1d. 1Y 9-11. Moreover, Ri chardson di scharged pepper spray
into the plaintiff’s face and eyes. Id. T 12. The plaintiff
requested a chance to wash his eyes, but Cee and Richardson
refused. 1d. Y 14. Cdee and R chardson detained the plaintiff for
over an hour before letting himleave. |1d. T 15.

On May 10, 1997, the plaintiff initiated the instant
action by filing his conplaint in the Court of Common Pleas of
Bucks County. In his conplaint, the plaintiff nanmes the foll ow ng
parties as defendants: 1) Cee; 2) Richardson; and 3) Bensal em
Townshi p. The plaintiff seeks damages for violations of his
constitutional rights, pursuant to 42 U S C. 8§ 1983 (Count 1).
Moreover, the plaintiff asserts causes of action wunder the
followng state law clains: assault and battery (Count 11) and
intentional infliction of enotional distress (Count [11). On
Oct ober 27, 1997, the defendants renoved this action to the United
States District Court for the Eastern District of Pennsylvani a.

On May 7, 1998, the defendants filed a Mtion for a
Protective Order, seeking to strike the plaintiff’s request for

entry upon the prem ses of the Bensal em Townshi p Police Departnent.



On May 26, 1998, the plaintiff filed his response to the
def endants’ notion. Further, the plaintiff filed a Mtion for
| nspection Pursuant to Rule 34, in support of his request to

i nspect the police station.

1. DI SCUSSI ON

A. Scope of D scovery

Rul e 34 of the Federal Rules of Civil Procedure allows a
party to request “entry upon designated |and or other property in
t he possession or control of the party upon whom the request is
served for the purpose of inspecting and neasuring, surveying
phot ographi ng, testing, or sanpling the property or any desi gnated

obj ect of operation thereon, within the scope of Rule 26(b).” Fed.

R Cv. P. 36(a) (enphasis added); see General Instrunent Corp. of

Del aware v. Nu-Tek Elecs. & Mg., No. ClV.A 93-3854, 1995 W 37521,

at * 1 (E.D. Pa. Jan. 27, 1995) (discussing application of Rule 34
request for entry upon land). A Rule 34 request nust “set forth

the itenms to be inspected and describe each with reasonable
particularity.” Fed. R Gv. P. 34(b).

Rule 26(b)(1) of the Federal Rules of C vil Procedure
provides that: “[p]larties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter
involved in the pending action.” Fed. R GCv. P. 26(b)(1).
Mor eover, the scope of discovery is not wwthout its limts, and is

“committed to the sound di scretion of the trial court.” Mdainv.
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Mack Trucks, Inc., 8 F.RD. 53, 57 (E D Pa. 1979). “The party

seeking discovery has the burden of showing clearly that the
i nformati on sought is relevant to the subject nmatter of the action

and woul d | ead to adm ssible evidence.” 1d.

B. The Plaintiff’'s Mtion for Inspection Pursuant to Rule 34

In support of his notion, the plaintiff states the
fol | ow ng:

At issue in the case at bar is the
reasonabl eness of the Defendants seizure of
Plaintiff and the reasonableness of their
refusal to allow himto wash out his eyes or
seek nedical attention after they sprayed nace
in his face. One of the issues no doubt wll
be the question of how far Plaintiff was
dragged or thrown by the Defendants. At issue
no doubt will be the reasonabl eness of not
allowing Plaintiff to wash his eyes. At issue
W ll be whether Plaintiff’s raising his hands
to surrender to the police could be
interpreted by the police as a threatening
gesture. At issue wll be the question of who
could have seen the incident and from where
t he i nci dent could have been viewed. At issue
wll be the location of the 911 operator and
the other officer whose voice is on the 911
tape. Plaintiff seeks to i nspect and neasure,

with his counsel, the roons where he was
assaul ted and hel d at the Defendant Township’s
police station SO t hat counsel can

intelligently question and cross-exam ne
W t nesses about what happened at the tinme of
the incident. Plaintiff seeks to photograph,
wi th his counsel and a phot ographer, the roons
where he was assaulted and held in order that
his counsel can properly and adequately
present his case to the jury.

Pl."s Mem of Law at 14-15.



Wiile the plaintiff clains that the inspection nmay |ead
to relevant evidence, his argunent is not persuasive. The
reasonabl eness of the defendants’ alleged actions is certainly at
i ssue, but the plaintiff fails to explain how an inspection of the
police station nmay lead to relevant evidence on that point.
Moreover, while the plaintiff argues that the search is necessary
to determne who witnessed the incident, the plaintiff fails to
explain how the inspection would reveal this information
Furthernore, considering the discovery procedures outlined in the
Federal Rules of Cvil Procedure, the majority of the information
the plaintiff seeks can easily be uncovered t hrough ot her di scovery
devi ces. See, e.qg., Fed. R Cv. P. 26(a) (requiring automatic
di scl osure of certain wtnesses, docunents, and experts). Thus,
while the plaintiff seeks evidence that is “relevant to the subj ect
matter of the action and would |lead to adm ssible evidence,”
Mdain, 8 F.RD at 57, the plaintiff fails to explain how the
i nspection would vyield this information. Accordingly, the

plaintiff’s notion is denied.

C. The Defendants’ Mtion for a Protective O der

In their notion, the defendants seek a protective order
prohibiting the plaintiff fromentering upon the prem ses of the
Bensal em Townshi p Pol i ce Departnment. Because this Court denies the
plaintiff’s request to do so, the defendants’ notion is now noot.

An appropriate Order foll ows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JOHN SCHWENDI VAN . CGVIL ACTION
V.

DAVI D CLEE, JR, et al. . NO 97-6633

ORDER

AND NOW this 17t h day of June, 1998, upon
consideration of the Plaintiff’'s Mdtion for |Inspection Pursuant to
Rul e 34 (Docket No. 7), IT IS HEREBY ORDERED that the plaintiff’s
Motion is DEN ED.

| T I'S FURTHER ORDERED t hat the Defendants’ Mdtion for a

Protective Order (Docket No. 6) is DENI ED AS MOOT.

BY THE COURT:

HERBERT J. HUTTQON, J.



